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rdiererat @1 AT Ud gdiName & Address:

Appellant:

The Deputy Commissioner,
CGST Division Kalol,

2" Floor, Janta Super Market,
Kalol-382721

Respondent:

Shri Sharad C. Patel,

Director of Shree Ram Multi-Tech Ltd,
505, Kevanna Building, Near Central Mall,
Panchwati-Ambawadi Road, Ellisbridge,
Ahmedabad
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Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as the
one may be against such order, to the appropriate authority in the following way :

HRE RPN & Y JHTIEA
Revisipn application to Government of India:
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(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Urut
Ministrly of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building, Parliament Street, New
Delhi {110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
provisg to sub-section (1} of Section-35 ibid :

i | e @ wft @ oA ¥ o WA SRR @l ¥ R aUeTTR A7 ok BREH H A
QFUSITR W GER WUSEIR # AT o O gy A, A1 fd qeSTIR W AUSR # U@ g% b
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ase of any loss of goods where the loss occur in transit from a factory to a warehouse or to
hctory or from one warehouse to another during the course of processing of the goods in a
e or in storage whether in a factory or in a warehouse.
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(A) n case of rebate of duty of excise on goods exported to any country or territory outside
ndia of on excisable material used in the manufacture of the goods which are exported
o any country or territory outside India.

(@) ﬁwmwﬁﬁqfwmﬁ%m(ﬁwmmﬁ)ﬁuﬁiﬁmww@

(B) n case of goods exported outside India export to Nepal or Bhutan, without payment of
Huty. -
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(¢t [Credit of any duty allowed to be utilized towards payment of excise duty on final
nroducts under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the OO and Order-in-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.
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The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.

AT TIfb, BT SeUIEH Yod UG FaT I RN rATRERT @ Ui -
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) FEY IS Yowb HAFTIA, 1944 F UR1 36—/ 35—8 T AT (-
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
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(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
2"floor,BahumaliBhawan,Asarwa,Girdhar Nagar, Ahmedabad : 380004. in case of appeals
other than as mentioned in para-2(i) (a) above.




(3)

(4)

S

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.
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In case of the order covers a number of order-in-Original, fee for each O.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appeliant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

AT YeFHIFRE 1970 AT @ aqyfa—1 & st FuiRa e sgaR Sw smss
e gl frofaa uiier & amew 3 ¥ TRE 3 e 90w 6650 TN RrUEed Yok
feme emm BT =R |

One copy of application or O.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-| item
of the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

A s, HEd SoTEd ged yd Warey anfichs =maieRoRiRe) s uiderdiel @& Aol #
SR (Demand) Ud &3(Penalty) BT 10% Y8 a1 o wfad ¥ @it wR@aw q@ @@ w 1o
F5 4T B I(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,
1994)
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre-
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-depositis a

mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, “Duty demanded” shall include:
(cliv) amount determined under Section 11 D; SR
(clv) amount of erroneous Cenvat Credit taken; ‘
(clvi) amount payable under Rule 6 of the Cenvat Credit Rules.

3T % Uf e WRiaRT & GAET SE Yod YT YFF A gus Rarfa @ o Al e e eF &
T W AR ol A Gvs Raifid @ 99 2us & 10% W W A o waeh B

n view of above, an appeal against this order shall lie before the Tribunal on payment of

‘ : duty demanded where duty or duty and penaity are in dispute, or penaity, where

g flone is in dispute.”
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ORDER-IN-APPEAL

The present appeal has been filed by the Deputy Commissioner,
Cehtral GST & Central Excise, Division - Kalol, Commissionerate-
Gandhinagar (hereinafter referred to as the appellant), on the basis of
Reliew Order No. 03/2021-22 dated 17.05.2021 passed by the Commissioner,
Central GST & Central Excise, Gandhinagar Commissionerate in terms of
Qektion 35 of the Central Excise Act, 1944 against Order in Original No.
LOVCEX/REF/DC/2020-21 dated 11.03.2021 [hereinafter referred to as
“impugned order’] passed by the Deputy Commissioner, CGST & Central
Excise, Division : Kalol, Commissionerate- Gandhinagar [hereinafter referred
tolas “adjudicating authority’] in the case of Shri Sharad C. Patel, Director of
Mbs. Shree Rama Multi-Tech Ltd, 505, Kevanna Building, Near Central Mall,
Panchwati, Ambawdi Road, Ellisbridge, Ahmedabad [hereinafter referred to .

aq the respondent].

Fe s

2. Briefly stated, the facts of the case is that a SCN dafed 12.05.2004 was
idsued to M/s.Shree Rama Multi-Tech Lid and the respondent was a co-
nbticee in the said SCN being the Director of M/s. Shree Rama Multi-Tech
Ltd. The said SCN was adjudicated by the Commissioner, Central Excise,
etstwhile Ahmedabad-III vide OIO NO. AHM-EXCUS-003-COM-010-16-17
dhted 04-05/07.2016 wherein the cenvat credit wrongly availed by M/s.Shree
Rama Multi-Tech Ltd was disallowed. A penalty of Rs.50,00,000/- was

imposed on the respondent. Being aggrieved, the respondent filed an appeal -
before the CESTAT, Ahmedabad on 06.10.2016. The respondent also filed
application under the SVLDRS Scheme, 2019 and discharge certificate in
Horm No SVLDRS-4 No. L280220SV301098 was issued to the respondent.

he respondent ‘thereafter, filed a claim on 16.01.2021 for refund of the pre-

C 'ep'osit gmounting to Rs.3,75,000/-. As’ there was a mis-match in the assessee

ode in the appeal filed before the Hon'ble CESTAT and in the SVLDRS-4
rtificate, a SCN dated 17.02.2021 was issued to the respondent for rejection '




i)

ii)

iii)

iv)

V)
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Being aggrieved with the impugned order, the appellant department
hak filed the instant appeal on the following grounds:

The adjudicating authority has committed a grave error in passing
the impugned order as he did not consider the fact that the:
respondent had applied for the SVLDRS, 2019 and relying upon the
discharge certificate, the respondent was sanctioned the refund of
pre-deposit without going into the pre-conditions prescribed under
the SVLDRS, 2019. Section 124 (2) of the Finance (No.2) Act, 2019
clearly barred the respondent from any refund of pre-deposit or
deposit already paid by the declarant.

As per Section 130 of the Finance (No.2) Act, 2019 in case any pre-
deposit or other deplosit already paid exceeds the amount payable as
indicated in the statement of the designated committee, the
difference shall not be refunded. The respondent had taken benefit
of full waiver of the penalty amount of Rs.50,00,000/- and over and
above he has been granted refund of the pre-deposit amount of
Rs.3,75,000/-.

Both Sections, 124 (2) and 130 have given emphasis on the words
‘émount payable’. The respondent availed full waiver of penalty
imposed on him and on one hand he again stands benefited by way
of sanction of refund of the pre-deposit which otherwise is a part of
the penalty imposed on him.

Waiver of penalty is one of the reliefs under the SVLDRS and the
respondent had got relief from payment of full amount of penalty
imposed on him or had to make no payment under the scheme.
Additionally he had also been granted a refund of an amount which
was part of the penalty imposed which stands fully waived.

Reliance is placed upon the judgment of the Hon'ble Supreme Court
in the case of Lohiya Agencies — 2019 (021) GSTL 113; Dilipkumar &
Co — 2018 (361) ELT 577.

The respondent was served a copy of the appeal, filed by the appellant

a~dkpartment, vide letter F.No. GAPPL/COM/STD/129/2021 dated 19.07.2021.

respondent vide letter dated 05.08.2021 informed that he was ready to
y the amount of Rs.3,75,000/- refunded to him as per the impugned order



F No.GAPPL/COM/STD/129/2021

and| that he does not want to pursue the matter. He requested to drop the

progeedings.

5. Subsequently, the respondent vide letter dated 16.09.2021 addressed to
thé Deputy Commissioner of CGST & Excise, Division : Kalol and copy to this
office, informed that he is no longer a Director of M/s.Shree Rama Multi-Tech
Ltd and had resigned in the year 2005. He further submitted that he is not a
legpl expert and not in a position to engage a lawyer in the matter. There was
nolulterior motive in applying for refund of the pre-deposit. The respondent
futther informed that he had paid the amount of Rs.3,75,000/- along with
e rest @ 18% amounting to Rs.33,850/, total Rs.4,08,850/, on 16.09.2021
vide CTIN 2109387447. The payment of thé said amount of Rs.4,08,850/- was
copfirmed by the Superintendent, CGST & Central Excise, Kalol Division
vifle letter dated 18.11.2021. o

6. Since the respondent has in writing informed that he does not wish to
pursue the matter and has paid back the amount refunded to him along with
idterest, I find that the appeal of the appellant department has become
idfructuous and, therefore, the merits of the appeal are not being deliberated
\;‘ron. In the consequence, the impugned order is set aside and the appeal

ed by the appellant department 1s allowed.

1 mmﬁﬁﬁmwmmaﬂ%@rmm%i

The appeal filed by the appellant department st nds disposed off in

gbove terms.
M W\J—'SPA
hilesh Kumar ) noti-
Commissioner (Appeals)
Attested: Date: .12.2021.

(N.Sé@rayanan. Iyer)

Superintendent(Appeals),
|ICGST, Ahmedabad.
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To




The Deputy Commissioner,
CGST & Central Excise,
Division- Kalol
Commissionerate : Gandhinagar

Shri Sharad C. Patel,

505, Kevanna Building,
Near Central Mall,
Panchwati, Ambawdi Road,
Ellisbridge,

Ahmedabad - 380 006.

Clpy to: .
2. The Commissioner, CGST, Gandhinagar.
(for uploading the OIA)

4~ Guard File.
5. P.A. File.
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Appellant

Respondent

1. The Chief Commissioner, Central GST, Ahmedabad Zone.

3. The Assistant Commissioner (HQ System), CGST, Gandhinagar.




