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Arising   out   of   Order-in-Original   No.   10/CEX/Ref/DC/2020-21   fas:   11.03.2021    issued   by
Deputy Commissioner,  CGST& Central  Excise,  Division  Kalol,  Gandhinagar Commissionerate
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Appellant:
The Deputy Commissioner.
CGST Division Kalol,
2nd Floor, Janta Super Market,
Kalol-3 82721

Respondent:
Shri  Sharad C.  Patel,
Director of Shree Ram Multi-Tech Ltd,
505, Kevama Building, Near Central Mall,
Panchwati-Ambawadi Road, Ellisbridge,
Ahmedabad
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Any  person  aggrieved  by  this  Order-ln-Appeal  may file  an  appeal  or revision  application,  as the
y be  against such  order, to the  appropriate authority in the following way

tFT gRE dr
n application to Government of India:

aa:c[ sffl=T ¥ffi 3rferm,  1994  ch eniT 3TaFT ira Fart iiv F"di ti rd E qgiv qiiT ch
a  Fe]TT  Tyir  a  3Twh  BTfle]uT  3TTir  3TeftT  rfu,   a]Tra  iTFT,   faifT  Fr3TTan,  rmH

alch Fffro, ife ft iiqT, wi wh, * fan   iioooi  tri tfl rfu FrRT I

A revision  application  lies to the  under Secretary,  to the Govt.  of India,  Revision Application  Ur,it
of  Finance,  Department  of  Revenue,  4th  Floor,  Jeevan  Deep  Building,  Parliament  Street,  New

110  001  under Section  35EE  of the  CEA  1944  in  respect of the following  case,  governed  by first
to  sub-section  (1)  of Section-35  ibid

qf±  Tina  qfr  8Tfa  a  Tmrd  F  tla  ap  ETfir  ch  a  fan  iTtr5iim  IT 3FT  ±  F  TIT
a  gFr{  ?]uerTii`  +  FTtT  a  gra  gg  wh  F,  TIT  fan  eTu5iTTiT  IT  .TngTi  ¥  wi  qi;  fa5ith

+ IT fan' `Tu5iTTR t d FiiT ch ffl t# an st a I

ase  of any  loss  of goods  where  the  loss  occur  in  transit from  a factory  to a warehouse  or to
ctory  or  fr6m  one  w-arehouse  to  another  during  the  course  of  processing  of the  goods  in  a
e  or in  storage whether in  a factory or in  a warehouse
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n  case  of  rebate  of duty  of excise  on  goods  exported  to any  country or territory  outside
ndia  of on  excisable  material  used  in  the  manufacture of the goods which  are  exported
o  any country  or territory outside  India.

qtfty Or gTTi]TT ftry  fin .iiia a; FTti  (fro tit `piT al) fife fin TFTT Fia a I

n  case  of goods  exported  outside  lnd.ia  export  to  Nepal  or  Bhutan,  without  payment  of

gH+isan=g=SSF*firalchFTgivng¥FT¥#Trf*¥2F98chrmEH,:£
fgiv      TTT]   all

redit   of  any   duty   allowed   to   be   utilized   towards   payment  of  excise   duty   on   final
products  under the provisions of this Act or the  Rules made there under and  such  order
is  passed  by the  Commissioner (Appeals)  on  or after,  the date appointed  under Sec.109
of the  Finance  (No  2) Act,  1998

#¥EL#±ife#¥IT%2°#S=¥FTifeT:rfuch¥#=*Trfu:rfu£8a:#:w%
iiqF  t}  vTer  -a37iT-6  anaiT  rfu  rfu  th  an  TrRT I

The  above  application  shall  be  made  in  duplicate  in  Form  No.  EA-8  as  specified  under
Rule,  9  of Central  Excise  (Appeals)  Rules,  2001  within  3  months from the date on which
the order sought to be appealed  against is communicated and shall be accompanied  by
two  copies  each  of the  010  and  Order-ln-Appeal.  It  should  also  be  accompanied  by  a
copy of TR-6  Challan  evidencing  payment of prescribed fee as prescribed  under Section
35-EE of CEA,1944,   under Major Head of Account.

f?fir 3TTaiH  t6 Her  qit fli;FT itFTT  pig aiE wh  en wh  a5F an wh  200/-tiro :=TTim @ iITT 3frt
qti  <iciii<cpq  TtF  ann  d quiiIT  a ch  iooo/-    tfl  the  TTenF  a i]iq I

The  revision  application  shall  be  accompanied  by  a  fee  of  Rs.200/-  where  the  amount
involved  is  Rupees  One  Lac  or  less  and  Rs  1,000/-where the  amount  involved  is  more
than  Rupees One  Lac

an 5tqrar gas vF dr q5¥ 3Trm FTTutgiv t} Hfa 3Tflfl:-
I to Custom,  Excise,  & Service Tax Appellate Tribunal.

tffl stqTFT gas 3rfun,  1944  an t]iiT  35-an/35i  t* 3Trfu~

Under Section  358/ 35E of CEA,  1944  an  appeal  lies to  :-

€cmrcirt9a  qfaeiT  2  (1)  tF t rmv  3i=vii t}  37irm tfi  ofta,  3Ton t} FFTa  S th gr,  tffl
rmiFT  qgiv  qu  tiint5i  3Trm  iHTqTfrfu{feeE)  tPr  thtr  EN  tPrfan,  3TFTani  ¥  2ndaniFT,

gr  aTtT]  ,3TFTt7T  ,ffreREiTiT,3TEfflFT-380004

To  the west  regional  bench  of  Customs,  Excise  &  Service  Tax Appellate  Tribunal  (CESTAT)  at
2ndfloor,BahumaliBhawan,Asarwa,Girdhar   Nagar,   Ahmedabad   :   380004.   in   case   of  appeals
other than  as  mentioned  in  para-2(i)  (a)  above.
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The  appeal  to  the  Appellate  Tribunal   shall   be  filed   in  quadruplicate  in  form   EA-3   as
prescribed    under    Rule    6    of    Central    Excise(Appeal)    Rules,    2001    and    shall    be
accompanied  against  (one which  at least should  be accompanied  by a fee of Rs.1,000/-,
Rs.5,000/-and  Rs.10,000/-where  amount  of duty /  penalty / demand  / refund  is  upto  5
Lac,  5  Lac to 50  Lac and  above 50  Lac respectively in the form  of crossed  bank draft in
favour  of Asstt.  Registar  of  a  branch  of  any  nominate  public  sector  bank  of the  place
where  the  bench  of  any  nominate  public  sector  bank  of the  place  where  the  bench  of
the Tribunal  is  sltuated.

:riEHfin3rfu£*TTRTFTE¥VlapFTS¥Ir#%alfinH{faqaTFat*i;ftrS¥tqFTqqfi¥st
amaTfrfu ch TZF  3Tflti  ZTT an flTtFTT ch qtF  3TTaiTi]  fan qm € I

ln  case  of the  order covers  a  number of order-in-Original,  fee for each  0.I.0.

paid   in   the   aforesaid   manner   not  withstanding   the  fact  that  the   one   appeal
Appellant  Tribunal  or  the  one  application  to  the  Central  Govt.  As  the  case  may
filled to avoid  scriptoria work if excising  Rs.1  laos fee of Rs.100/-for each.

gTrfu¥9]TR:¥'+#7°X+:='t%€Tar?inffi-±#ap¥5¥5oFT=FT=3ndHgr"
fas rm affl FTRT I

One copy of application  or 0.I.0.  as the case may be,  and the order of the adjournment
authority shall   a  court fee  stamp  of Rs.6.50  paise as  prescribed  under scheduled-I  item
of the court fee Act,1975 as amended.

ST 3ir whha nd al ffrTFT nd nd fan tft 3ife th €zrm 3TTrfu fa5IT ffli]T € ch th 9t5,
#tq sfflii=T gas qu tiimF7{ 3Trm fflqTtgiv  (5ThPrfr) fin,  1982 ¥ fffi € I

Attention  in  invited to the rules covering these and  other related matter contended in the
Customs,  Excise & Service Tax Appellate Tribunal  (Procedure)  Rules,  1982.

th   Has,   tffl  sffl<T  qff  Tit  riancFi  3iTPrth  TqTqTfhaFTrm,t}  rfu3Trm  t}  rna  a
q5i+c,-qenJT(i)e,mand)  t3tl   d5(l>emlty)  FT   io%  tit   JdTT   airFT  3rfan  i lirife,   3Tfqq5FT  qF  dan   io

rfe  Ft]Tr  a I(Section   35  F  of the  Central  Excise  Act,1944,  Section  83  &  Section  86 of the  Finance Act,
1994)

*FPrq  -5ilm7  Qjffi  3ttT  rfuTZF{  dr  3iiTfa, QITfha  giv "Eta  rfu  dr'(Duty Demanded)-

(i)             (5`.icli,jn) H5  Iili ai  -cTFti  i-aqtf{d  {tiS;

(ii)         fin  TTan  ur  arffa  E@  Trftr;
(iii)     ur ife fan ai fin6ai agr aq rfu.

TS   qg qF aHT iffi 3rdtF' * qa qF ant dlt gaaT #, 3TtflH' rfu tFvi aT fau i? Qti aaT fan
Jrm  a.

For  an  appeal  to  be  filed  before  the  CESTAT,10%  of the  Duty  &  Penalty  confirmed  by
the  Appellate  Commissioner  would   have  to  be  pre-deposited,  provided  that  the  pre-
deposit amount shall  not exceed  Rs.10  Crores.  It may be noted that the pre-deposit is a
mandatory  condition  for  filing   appeal   before  CESTAT.   (Section  35  C  (2A)  and  35  F  of  the
Central  Exclse  Act,1944,  Sectlon  83  &  Sectlon  86  of the  Finance Act,1994)

under Central  Excise and  Service Tax,  "Duty demanded" shall  include:
(cliv)     amount determined  under Section  11  D;
(clv)      amount of erroneous  cenvat credittaken;
(clvi)     amount payable  under Rule 6 of the Cenvat Credit Rules.

QT  S  ra  3Ttha  qiitw  a7  FTer  aETu  giff  3TelaT  Qjas  ZIT  au5  farfu  a  al  ]ffl  fa5u  OTu  a;as  a7

qT  3fl{  aETv a5trFT  au5  farfu a aa au5 aT  i0% grTfflF FT a  ar en  %1

n view of above,  an  appeal  against this order shall lie  before the Tribunal on  payment of
he  duty  demanded  where  duty  or  duty  and  penalty  are  in  dispute,  or penalty,  where
lone  is  in  dispute  "
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The   present   appeal   has   been   filed   by   the   Deputy   Commissioner,

tral    GST    &    Central    Excise,       Division    :    Kalol,    Commissionerate-

ndhinagar   (hereinafter   referred   to   as   the   appellant),   on   the   basis   of

lew  Order No.  03/2021-22  dated  17.05.2021  passed by the  Commissioner,

tral  GST  &  Central  Excise,  Gandhinagar  Commissionerate  in  terms  of

tion  35  of  the  Central  Excise  Act,   1944  against  Order  in  Original  No.

CEX/REF/DC/2020-21    dated    11.03.2021        [hereinafter    referred    to    as

pugmed  ordeJ']  passed  by  the  Deputy  Commissioner,   CGST  &  Central

cise, Division : Kalol,  Commissionerate-  Gandhinagar [hereinafter referred

as "ac7yudlca£I.I]g au£Aoj.Ifj;'] in the case of Shri Sharad C. Patel, Director of

s. Shree Rama Multi.Tech Ltd,  505, Kevanna Building, Near Central Mall,

nchwati,  Ambawdi Road,  Ellisbridge,  Ahmedabad  [hereinafter referred to

the respondent] .

2. Briefly stated, the facts of the case is that a SCN dated  12.05.2004 was

ued  to  M/s.Shree  Rama  Multi-Tech  Ltd  and  the  respondent  was  a  co.

ticee  in  the  said  SCN  being  the  Director  of M/s.  Shree  Rama  Multi-Tech

d.  The  said  SCN  was  adjudicated  by  the  Commissioner,    Central  Excise,

stwhile    Ahmedabad-III  vide  010  NO.  AHM-EXCUS.003-COM-010-16-17

ted  04-05/07.2016  wherein the  cenvat credit wrongly availed by M/s.Shree

ama   Multi-Tech   Ltd   was   disallowed.   A   penalty   of   Rs.50,00,000/-   was

posed on the  respondent.  Being  aggrieved,  the  respondent  filed  an  appeal

fore  the  CESTAT,  Ahmedabad  on  06.10.2016.  The  respondent  also  filed

plication  under  the  SVLDRS  Scheme,  2019  and  discharge  certificate  in

orm  No.  SVLDRS-4  No.  L280220SV301098  was  issued  to  the  respondent.

he resp`ondent,  thereafter,  filed  a` claim  on  16.01.2021 for refund of the pre-

eposit ainouriting to R§.3,75,000/-. As there was a mis-mat'ch`in the assessee

de  in  the  appeal  filed  before  the  Hon'ble  CESTAT  and  in  the  SVLDRS-4

rtificate,  a SCN dated  17.02.2021  was issued to the respondent for rejection

f the refund claim.  The  said SCN  was  adjudicated vide  the impugned  order

nd the refund claim was sanctioned to the respondent.

®
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Being  aggrieved  with  the  impugned  order,  the  appellant  department

led the instant appeal on the following grounds:

The  adjudicating authority  has  committed a  grave  error in passing

the   impugned   order   as   he   did   not   consider   the   fact   that   the'

respondent had applied for the SVLDRS,  2019 and relying upon the

discharge  certificate,  the  respondent  was  sanctioned  the  refund  of

pre-deposit  without  going  into  the  pre-conditions  prescribed  under

the  SVLDRS,  2019.  Section  124  (2)   of the  Finance  (No.2)  Act,  2019

clearly  barred  the  respondent  from  any  refund  of  pre.deposit  or

deposit already paid by the declarant.

As per  Section  130  of the  Finance  (No.2) Act,  2019  in case  any pre-

deposit or other deposit already paid exceeds the amount payable as

indicated   in   the   statement   of   the   designated   committee,   the

difference  shall not be refunded.  The  respondent had taken benefit

of full  waiver of the  penalty  amount of Rs.50,00,000/-  and  over  and

above  he  has  been  granted  refund  of  the  pre.deposit  amount  of

Rs.3,75,000/-.

Both  Sections,  124  (2)  and  130  have  given  emphasis  on  the  words
`amount  payable'.   The  respondent  availed  full  waiver  of  penalty

imposed on him and on one hand   he again stands benefited by way

of sanction of refund of the pre-deposit which otherwise is a part of

the penalty imposed on him.

Waiver  of penalty  is  one  of the  reliefs  under the  SVLDRS  and the

respondent  had  got  relief from  payment  of full  amount  of penalty

imposed  on  him  or  had  to  make  no  payment  under  the  scheme.

Additionally he had also been granted a refund of an amount which

was part of the penalty imposed which stands fully waived.

Reliance is placed upon the judgment of the Hon'ble Supreme Court

in the case of Lohiya Agencies -2019 (021) GSTL 113; Dilipkumar &

Co -2018 (361) ELT 577.

The respondent was  served  a  copy of the appeal,  filed by the  appellant

rtment,  vide  letter  F.No.  GAPPL/COM/STD/129/2021  dated  19.07.2021.

respondent .vide  letter  dated  05.08.2021  informed  that  he  was  ready  to

y the amount of Rs.3,75,000/-refunded to him as per the impugned order
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that  he  does  not  want  to pursue  the  matter.  He  requested  to  drop  the

eedings.

Subsequently, the respondent vide letter dated 16.09.2021 addressed to

Deputy Commissioner of CGST & E-^cise, Division : Kalol and copy to this

e, informed that he is no longer a Director of M/s.Shree Rama Multi-Tech

and had resigned in the year 2005. He further submitted that he is not a

1 expert and not in a position to engage a lawyer in the matter. There was

ulterior  motive  in  applying for  I.efund  of the  pre-deposit.  The  respondent

ther  informed  that  he  had  paid  the  amount  of Rs.3,75,000/-  along  with

erest  @  18%  amounting  to  Rs.33,850/-,  total  Rs.4,08,850/-,  on  16.09.2021

e CTIN 2109387447. The payment of the said amount of Rs.4,08,850/-was

firmed  by  the  Superintendent,  CGST  &  Central  Excise,  Kalol  Division

e letter dated  18.11.2021.

Since the respondent has in writing informed that he does not wish to

rsue the matter and has paid back the amount refunded to him along with

terest,  I  find  that  the  appeal  of  the  appellant  department  has  become

fructuous and, therefore, the merits of the appeal are not being deliberated

on.    In  the  consequence,  the  impugned  order  is  set  aside  and  the  appeal

ed by the appellant department is allowed.

3Ttfledapi{TaJflqt3TrfuFTfaTRT3qitFTaasdfinaTaral

The  appeal  filed  by  the  appellant  department

bove terms.

rayanan. Iyer)
uperintendentIAppeals),

CGST, Ahmedabad.
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The Deputy Commissioner,
CGST & Central Excise,
Division- Kalol
Commissionerate : Gandhinagar

Shri Sharad C. Patel,
505, Kevanna Building,
Near Central Mall,
Panchwati, Ambawdi Road,
Ellisbridge,
Ahmedabad - 380 006.

Appellant

Respondent

py to:
1.   The Chief Commissioner,  Central GST, Ahmedabad Zone.
2.   The Commissioner,  CGST, Gandhinagar.
3.   The Assistant Commissioner (HQ System), CGST, Gandhinagar.

(for uploading the OIA)
Guard File.

5.     P.A.  File.
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